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THE UNITED STATES - CANADA
SMART BORDER ACTION PLAN:

LIFE IN THE

FAST

LANE

Joseph L. Parks *

I.

INTRODUCTION

HE trade relationship that exists between the United States and
Canada is the largest in the world. Though imports and exports
between the two countries have been strong for decades, the enactment of the Canada-United States Free Trade Agreement (FTA) in
1989 and the North American Free Trade Agreement (NAFTA) in 1992
has resulted in ever-increasing levels of trade between the United States
and Canada. The heartbeat of the import/export relationship between
the United States and Canada is the ground transportation of goods between the two countries. By analogy, the international border crossings
along the United States-Canadian border represent the arteries through
which the life blood of commerce flows. The volume of freight transported by truck between the United States and Canada represents an
enormous portion of both countries' gross national product.
Prior to the terrorist attacks upon the United States on September 11,
2001, trucks entering the United States at the U.S.-Canadian border typically faced only moderate delays due to inspections by U.S. Customs personnel. As America reeled from the events of September 11, border
inspections became stricter and more time consuming. The fear of the
undetected importation of weapons of mass destruction, and those persons who might use them against the United States, resulted in closer
scrutiny of a truck's cargo, its driver, and any passengers. The added emphasis on security at U.S. border crossings, especially at the U.S.-Canadian border, resulted in incredible backlogs of trucks awaiting entry into
the United States.
In December 2001, Canada and the United States signed the Smart
Border Declaration, creating a thirty-point Action Plan For Creating A
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Secure And Smart Border (Action Plan). In an effort to balance border
security with the need to maintain the critical trade relationship between
the United States and Canada, the two countries have collaborated on a
new program geared at reducing the backlog of trucks at U.S.-Canadian
border crossings while keeping adequate safety measures in place. The
Free and Secure Trade Program (FAST) essentially proposes a three-way
partnership between the import/export industry of the private sector and
the governments of the United States and Canada. Through this partnership and the use of technology, the FAST Program seeks to streamline
the cross-border transportation of low-risk cargo and reduce delays at
high-volume border checkpoints.
A.

CROSS-BORDER TRUCKING AND THE ECONOMIES OF THE
UNITED STATES AND CANADA

The bilateral economic relationship between the United States and Canada is the largest such relationship in the world.1 For the past fifty-six
2
years, Canada has purchased more U.S. goods than any other country.
Over the past twenty years, exports of U.S. goods and services to Canada
have increased four fold. 3 Put in perspective, transactions between the
United States and Canada averaged $1.2 billion per day in 2001, totaling
4
$445 billion that year alone.
The trade relationship between the United States and Canada is heavily dependent upon land based carriers. U.S. and Canadian commercial
trucks (motor carriers) transport nearly three-quarters of the total value
of goods between the two countries. 5 Border crossings of commercial vehicles number more than 13.5 million annually, or 37,000 per day. 6 The
state of Michigan, home to two of the busiest border crossing points along
the United States-Canadian border, accounts for 40 percent of the goods
passing between the countries each day. 7 Of obvious import to Michigan,
nearly $300 million in automotive goods cross the northern border every
day, with Canada purchasing over half of all Michigan exports. 8
From the Canadian perspective, the trade relationship between the two
countries and the issue of cross-border trucking is equally important. Ac1. Embassy of Canada, Canada-UnitedStates: The World's Largest Trading Relationship, at 2 (Sept. 2002), available at http://www.canadianembassy.org/trade/wltr
2002-en.pdf [hereinafter Largest Trading Relationship].

2. Id.at 3.

3. Id.
4. Id. at 2.
5. Press Release, CEO William J. Canary, American Trucking Association, Program
Will Bring FAST Relief to Cross-Border Freight Congestion (Sept. 9, 2002), avail[hereinafter
able at http://www.trucking.org/insideata/press/090902_border.html
Freight Congestion].
6. Canadian Trucking Alliance, Border Policy Post September 11: A Review, Quick

Facts on Trade and Trucking, available at http://www.cantruck.com (last visited
Apr. 13, 2004) [hereinafter Border Policy Post September 11].
7. Stacey Range, Crackdown at U.S.-Canadian Border Has Boosted Safety, Slowed
Commerce, LANSING ST. J., Sept. 11, 2002, at 5.
8. Id.
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cording to one source, "[m]ore than 30 percent of Canada's gross domestic product comes from trade with the U[nited] S[tates]." 9 In 2001,
Canada sold approximately $219 billion of merchandise to the United
States. 10 With over 70 percent of Canadian products being moved by motor carrier, the value of Canadian goods trucked through border crossings
approaches $162 billion. 1
B.

CUSTOMS INSPECTIONS, LONG LINES OF TRUCKS,
AND SEPTEMBER

11

Seven border points account for over 60 percent of all U.S. truck trade
between the three NAFTA nations of Canada, the United States, and
Mexico. 12 Of these top seven border crossing points, four service the
U.S.-Canadian border. These top northern border crossings are: (1) the
Ambassador Bridge (Detroit, Michigan, to Windsor, Ontario); (2) the
Blue Water Bridge (Port Huron, Michigan, to Sarnia, Ontario); (3) the
Peace Bridge (Buffalo, New York, to Fort Erie, Ontario); and (4) the
Blaine Bridge (Blaine, Washington, to Douglas, British Columbia).1 3 The
remaining three points-of-entry (of the top seven) service the U.S.-Mexican border: (1) Laredo, Texas; (2) Otay Mesa, California; and (3) El Paso,
Texas.

14

In 2001, the average number of inbound trucks at these crossings
ranged from 1,335 per day at the Blaine Bridge (Blaine, Washington) to
4,587 per day at the Ambassador Bridge (Detroit, Michigan). 15 The daily
average of outbound trucks at the same crossings ranged from 1,080 per
day at El Paso, Texas, to 4,969 per day at the Ambassador Bridge.1 6
Prior to the events of September 11, despite the staggering number of
vehicles passing through each border crossing each day, delays due to
inspections by U.S. Customs were moderate at both the southern border
9. North America's Superhighway Coalition, NASCO Endorses Free and Secure
Trade Program (FAST) To Improve Security, Efficiency

4 (June 2002), at http://

www.nasco-itc.com/FAST-to-improve-security-ifficiency.htmi.
10. Largest Trading Relationship, supra note 1, at 2.
11. Id.; Freight Congestion, supra note 5.
12. Office of Freight Management and Operations, U.S. Department of Transportation, Commercial Vehicle Travel Time and Delay at U.S. Border Crossings,
FREIGHT

NEWS (June 2002), at http://www.ops.fhwa.dot.gov/freight/pp/Travel%20

Time%20and%2ODelay.pdf [hereinafter

FREIGHT NEWS].

13. Id.

14. Id.
15. Office of Freight Management and Operations, U.S. Department of Transportation, Final Report: Evaluation of Travel Time Methods to Support Mobility Performance Monitoring, FY 2001 Synthesis Report, at 4 (Apr. 2002), available at

htp:l/www.ops.fhwa.dot.gov/freight/publications/2001 %20Border%20Synthesis%
20Report.pdf.
16. Id. The 1.6 mile long Ambassador Bridge is the busiest international land border
crossing in North America. Connecting Detroit, Michigan and Windsor, Ontario,
the bridge accommodates about 27 percent of the annual trade between the
United States and Canada. See Office of Freight Management and Operations,
U.S. Department of Transportation, FY 2001 Border Crossing Site Overview: Ambassador Bridge Crossing Summary (Apr. 2002), available at http://www.ops.

fhwa.dot.gov/freight/Publications/Ambassador %20Bridge %200verview.pdf.
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(Mexico) and the northern border (Canada). A U.S. Department of
Transportation (DOT) study in 2001 (calculated before September 11)
determined that the average time to cross into the United States from the
northern border was 24.1 minutes, while the average time to enter the
United States from the southern border was 33.8 minutes. 17 The Ambassador Bridge crossing, the highest volume land-based port-of-entry in
North America, had an average inbound wait time of only 20.4 minutes. 18
Within one day of the September 11 attacks, the rapid flow of trucks
into the United States from Canada came to a halt. 19 Truck drivers accustomed to a twenty minute wait were now routinely faced with delays of
six to eight hours. 20 Investigations by the Federal Bureau of Investigation (FBI) indicated "that some of the terrorists involved in the [September 11] attacks may have entered the U.S. via Canada." 2 1 Due to this
information, Customs inspectors conducted much more thorough
searches of trucks and cargo, and scrutinized individual drivers to an extent not previously seen. 22 Prior to September 11, if a truck driver entering the United States from Canada was a Canadian resident and his
driver's license and bills of lading were in order, his passage through the
border checkpoint would be quick; this was no longer the case afterwards.2 3 Delays for drivers crossing the busiest ports of entry (for exam24
ple, the Ambassador Bridge) ran as long as seventeen hours.
In the months following September 11, the U.S. government planned a
number of security measures that, if implemented, would further slow the
passage of goods from Canada to the United States. One plan, hotly contested by the Canadian government, required all non-Americans entering
from Canada to register at the U.S. border. 25 Given Canada's reliance on
the United States for its export market, the delays involved in recording
the name of every person entering and exiting the United States could
hobble the Canadian economy. 26 Another plan unpopular with Canadians banned non-U.S. citizens from transporting explosive goods within
27
the United States.

17. FREiGfHr NEWS, supra note 12, at 2 (explaining that drug trafficking and illegal
immigration are believed to contribute to the longer inspection times along the

U.S.-Mexican border).
18. Id.
19. Patrick O'Leary, Fleet Watch: The Definitive Trucking Site, A New World For
Trucking (Dec. 2001), at http://www.drtomorrow.com/feature/fleetwatch.html.
20. Id.

21. Id.
22.
23.
24.
25.

7.

See id.
Id.
See Range, supra note 7, at 5.
Allan Thompson, Manley Wary of Border Security Plan, TORONTO

2002, at A23.
26. Id.
27. Steven Sandor, Border Block,

EDMONTON SUN,

STAR,

Jan. 31, 2003, at DR18.

Dec. 7,
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OF BORDER DELAYS

The sheer value of goods transported by trucks between the two countries make it obvious that any impediment to cross-border truck traffic
has serious economic consequences to both the United States and Canada. "Smooth traffic is crucial to trade," and the efficient movement of
28
traffic between both countries is vital to the welfare of both countries.
However, a number of indirect, or not-so-obvious, effects of cross-border
traffic congestion have evolved and further emphasize the seriousness of
the issue.
1. Increased Shipping Costs
Commercial motor carriers incurring additional expenses, due to crossborder delays, longer trip times, and additional labor involved in preparing shipments for Customs clearance, will likely begin passing these costs
on to their customers. 29 Citing increased costs due to border delays and
new registration requirements at the U.S.-Canadian border, at least one
large trucking company has announced plans to include a Homeland Security Surcharge to
all shipments moving northbound or southbound
30
across the border.
2.

Inventory Management and Just-In-Time Delivery

Many companies in the United States and Canada carry only minimal
inventories and depend on "just-in-time" shipping to keep their production lines running. 31 For industries relying upon assembly line production, such as Detroit's automotive manufacturers, smooth traffic is
crucial. 32 For example, General Motors Corporation (with 600 trucks per
day arriving across the Ambassador Bridge) experienced shutdowns at
several of its Michigan plants due to cross-border truck delays and its
reliance on just-in-time parts delivery. 33 These shutdowns have accounted for the lost production of nearly 10,000 cars. 34 A one hour delay
at the border can force an entire line at the plant to stop, while a five
hour delay can force the entire plant to shut down. 35 The problems General Motors experiences demonstrate the real effect of even minimal
delays.

36

28. Range, supra note 7, at 5.

29. See Press Release, Con-Way Transportation Services, Inc., Con-Way to Implement
Homeland Security Surcharge For All Cross Border U.S. and Canada Shipments
(Nov. 11, 2002), available at http://www.con-way.com[PressClub/2002_RELEA

SES/02Novemberll.html.
30. Id.
31.
32.
33.
34.
35.

Sandor, supra note 27.
Range, supra note 7, at 5.
Id.
Id.
Press Release, Deloitte & Touche, Media Interview Advisory-Border Delays
Cost Canadian Companies Millions (Sept. 6, 2002), availableat http://www.canada

newswire.com/releases/September2002/06/c8880.html [hereinafter Border Delays].
36. Id.
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Loss of Customers by Canada

Many Canadian jobs depend upon the export of goods to the United
States. In fact, in Ontario alone, nearly one million jobs are tied to the
export of Canadian goods to the United States. 37 In order to be competitive with U.S. suppliers, Canadian companies must go through the U.S.
Customs inspection process at the border and still maintain on-time delivery. 38 Canadian companies unable to maintain on-time delivery due to
border delays risk losing their customers to competing interests in the
United States.39 "[B]usiness leaders [have] warned that unless timely
supply of parts and components could be guaranteed production capacity
'40
could be moved from Canada to the United States.
4.

Hours-of-Service Problems and Driver Compensation

The United States DOT promulgates federal hours-of-service safety
regulations for commercial truck drivers. 41 Current regulations limit
commercial drivers to ten hours of driving per day, with eight hours of
rest.42 Drivers are also limited to seventy hours of driving in any eight
day period.4 3 Drivers and their employers must maintain accurate log
44
books documenting compliance with these hours-of-service regulations.
Drivers encountering border delays risk violation of the federal rules because time waiting in line may be added to a driver's record. 45 Canadian
drivers who typically drove three trips per day between Canada and the
United States before September 11, could now be reduced to only one
trip per day because of border delays affecting hours-of-service. 46 With
drivers (and their trucks) available for fewer cross-border trips, the previ47
ously discussed just-in-time delivery issue could be further exacerbated.
Tied to the hours-of-service issue is the issue of driver compensation.
Most commercial drivers are paid by the load or the mile. 48 Drivers who
are either stopped or moving a snail's pace due to border-crossing delays
are not accruing compensable mileage and may become reluctant to ac37. James McCarten, Feds, Ontario to Spend $300 Million to Speed Windsor-Detroit
Border Crossing, CANADIAN PRESS NEWSWIRE, Sept. 25, 2002.

38.
39.
40.
41.

Border Delays, supra note 35.
See id.
See Border Policy Post September 11, supra note 6, at 4.
See Press Release, U.S. Department of Transportation, FMCSA Fines MichiganBased Motor Carrier $150,000 for Violating Hours-of-Service Regulations (Jan. 17,
2001), available at http://www.dot.gov/affairs/fmcsa3Ol.htm [hereinafter Hours-of-

Service].

42. Id.
43.
44.
45.
46.
47.
48.

Id.
Id.
See O'Leary, supra note 19.
Id.
See id.
Erika Morphy, CRM Daily, Shipments Pile Up at U.S.-CanadianBorder Crossings
(Sept. 17, 2001), at http://www.crmdaily.com/perl/story/13549.htm; see Hours-ofService, supra note 41.
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cept cross-border shipments. 49 David Bradley, president of the Ontario
Trucking Association, summed up the dilemma: "It is getting hard to convince drivers. . .to continue taking loads out, only to be stuck for 14 or 15
They are having
hours at the border, without reasonable compensation...
50
to endure some very miserable conditions.
II.

THE FREE AND SECURE TRADE PROGRAM

The Free and Secure Trade (FAST) program was developed following
the signing of the Smart Border Declaration and its attached Action Plan,
by the governments of the United States and Canada. FAST is composed
of a combination of programs promulgated by the Customs agencies of
both nations. The U.S. Customs Service's Customs Trade Partnership
Against Terrorism Program (C-TPAT), and it's Canadian counterpart, the
Canada Customs and Revenue Agency's Partners In Protection Program
(PIP), seek to align the Customs requirements of both countries and to
expedite the passage of low risk trans-border goods.
A.

THE SMART BORDER DECLARATION

On December 12, 2001, discussions between the United States and Canada over border issues culminated in the signing of the Smart Border
Declaration. 51 Canada's Minister of Foreign Affairs, John Manley, and
U. S. Director of the Office of Homeland Security, Governor Tom Ridge,
signed the Declaration, which has as its objective "the safest, most efficient passage of people and goods between [the] two countries. ' 52 The
Smart Border Declaration opens with a statement summarizing the rationale behind the agreement:
Public security and economic security are mutually reinforcing. By
working together to develop a zone of confidence against terrorist
activity, we create a unique opportunity to build a smart border for
the 21st century; a border that securely facilitates the free flow of
people and commerce;53a border that reflects the largest trading relationship in the world.
The Smart Border Declaration identifies four pillars that support the
thirty point Action Plan.5 4 The four supporting pillars and their tenants
are described briefly below.
49. See Morphy, supra note 48.
50. Id. 8.

51. Press Release, Retail Council of Canada, Canada and the United States Sign
Smart Border Declaration (Dec. 12, 2001), available at http://www.retailcouncil.
org/govrelations/nationallarchive/smart-release.asp.
52. Id. 7 3.
53. Canada Department of Foreign Affairs and International Trade, The Smart Border
Declaration 2 (Dec. 12, 2001), available at http://www.dfait-maeci.gc.ca/can-am/
menu-en.asp?act=v&mid=1&cat=10&did=1669 [hereinafter Smart Border Declaration].
54. Id.

402
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1. The Secure Flow of People
In order to provide for the secure flow of people, the United States and
Canada have identified a number of objectives:
.. .[I]mplement systems to collaborate in identifying security risks

while expediting the flow of low risk travelers.
.. .[I]dentify security threats before they arrive in North America
.
through collaborative approaches to reviewing crew and passenger
manifests...

.. .[E]stablish a secure system to allow low risk frequent travellers

[sic] between
[the two] countries to move efficiently across the
55
border.
2.

The Secure Flow of Goods

The second foundational pillar of the Smart Border Declaration is the
secure flow of goods. 56 In establishing this supporting pillar, a number of
objectives have been identified:
*

*

. . .[Ilmplement a system to collaborate in identifying high risk

goods while expediting the flow of low risk goods.
... [D]evelop. . .common standards for screening cargo..
S.. .Adopt compatible security standards at production and distribution facilities to minimize security threats..57.[and establish] compatible commercial processes at the border.

3. Secure Infrastructure
The third supporting pillar identified in the Smart Border Declaration
is the development of a secure infrastructure. 58 Both countries will strive
to:
.... [R]elieve congestion at key crossing points by investing recipro-

cally in border infrastructure and identifying technological solutions that will help to speed movement across the border.
S...
[Ildentify and minimize threats to.. .critical infrastructure, including the airports, ports, bridges,59 tunnels, pipelines and power
lines that link [the two] countries.
4.

Coordinationand Information Sharing in the Enforcement of These
Objectives

The final supporting pillar in the Smart Border Declaration is centered
on developing a collaborative method of information gathering and dissemination. 60 The objectives identified in this area include:
55. Id. § 1.
56. 1d.

57. Id. § 2.
58. Id.
59. Id. § 3.
60. See id.

2004]
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..

to

ensure that information and intelligence is shared in a timely and
coherent way within [each] respective country as well as between
them.
*

B.

. . Strengthen coordination between [each country's respective]
61
enforcement agencies for addressing common threats.

ACTION

PLAN FOR CREATING

A

SECURE AND SMART BORDER

Published as an attachment to the Smart Border Declaration, the Action Plan identifies thirty specific measures or undertakings that correspond to the four supporting pillars identified in the Smart Border
Declaration. 62 Each of the thirty points in the Action Plan identify a specific action to be taken, or a specific program to be implemented, whereas
the four supporting pillars identified in the Smart Border Declaration
63
speak broadly of more general objectives.
While all of the Action Plan's thirty points are at least peripherally
relevant to United States-Canadian trade and cross-border trucking, five
are of central importance to the issue. These five most important points
are identified below by the number assigned under the Action Plan. A
brief description of each point:
(1) Biometric Identifiers: Jointly develop on an urgent basis common biometric identifiers in documentation such as permanent resident cards, NEXUS, and other travel documents to ensure greater
security...
(14) Harmonized Commercial Processing: Establish complementary
systems for commercial processing, including audit-based programs
and partnerships with industry to increase security.
(15) Clearance Away From The Border: Develop an integrated approach to improve security and facilitate trade through away-fromthe-border processing for truck/rail cargo (and crews), including inland preclearance/post-clearance, international zones and preprocessing centers at the border...
(16) Joint Facilities: Establish criteria, under current legislation and
regulations, for the creation of small, remote joint border facilities.
Examine the legal and operational issues associated with the establishment of international zones and joint facilities, including armed
protection or the arming of law enforcement officers in such zones
and facilities.
(17) Customs Data: Sign the Agreement on Sharing Data Related to
Customs Fraud, exchange agreed upon [C]ustoms data pursuant to
NAFTA, and discuss what additional commercial and trade data
61. Id. §4.
62. Canada Department of Foreign Affairs and International Trade, Action Plan For
CreatingA Secure and Smart Border (Dec. 12, 2001), availableat http://www.dfaitmaeci.gc.ca [hereinafter Action Plan For Creating A Secure and Smart Border].
63. See id.; Smart Border Declaration,supra note 53.
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should be shared for national security purposes. 6 4
C.

1.

UNITED STATES COMPONENTS OF

FAST

Customs Trade PartnershipAgainst Terrorism

Developed in response to the Smart Border Declaration, the Customs
Trade Partnership Against Terrorism (C-TPAT), which is administered by
the U.S. Customs Service, is the primary U.S. component of the FAST
Program. Commercial drivers, highway carriers, and importers seeking
expedited FAST entry into the United States must apply to U.S. Customs
and receive approval for participation. 6 5 Those persons and entities approved for participation will be authorized to use specially designated
FAST lanes upon arrival at selected U.S. entry-points along the U.S.-Ca66
nadian border.
When applying to the U.S. Customs Service under C-TPAT, highway
carriers and importers seeking to become FAST participants may seek
expedited clearance into the United States only, into Canada only, or
they may seek expedited clearance into both countries. 67 The application
process for highway carriers (and importers) seeking authorization to
participate in FAST is fairly extensive, and the more significant provisions are detailed below.
a.

Provide Information

Applicant highway carriers and importers must furnish background information on their business, including corporate structure, description of
services provided, addresses of all facilities and terminals, and other general business information. 68 Specific information dealing with the carrier's use of the U.S.- Canadian border, such as the number of crossings
in the previous twenty-four- months, the number of years the company
has been making such shipments, and the border-crossing location typically used by the carrier, is also required. 69 Information relating to com70
mercial drivers used by the carrier is additionally required.
b.

Submit Completed Security Questionnaire

Security is one of the most important elements of the relationship cre64. Action Plan For Creating A Secure and Smart Border,supra note 62, at nos. 1, 14 17.

65. Press Release, The White House, United States - Canada Free and Secure Trade
Program the FAST Program (Sept. 9, 2002), at http://www.whitehouse.gov/news/

releases/ 2002/09/20020909-3.html [hereinafter White House Press Release].
66. Id.
67. U.S. Customs Service, Free and Secure Trade (FAST): Highway CarrierApplication Process, at 4, available at http://www.taco.ca/FAST Registration Info_10j02.
pdf (last visited Apr. 13, 2004) [hereinafter CarrierApplication Process].

68. Id. at 4-5.
69. Id.
70. Id. at 5.
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ated by the FAST program. 71 The U.S. Customs Service and the Canada
Customs and Revenue Agency (CCRA) have jointly developed security
recommendations for applicant highway carriers and importers. 72 These
recommendations identify the following categories of security issues and
detail the level of security procedures desired of highway carriers and
importers: (1) Conveyance Security; (2) Physical Security; (3) Access
Controls; (4) Procedural Security; (5) Manifest Procedures and Data/
Documentation Protection;
6) Personnel Security; and (7) Education and
73
Training Awareness.
Applicant highway carriers and importers must provide an executive
summary detailing the security procedures that the carrier/importer currently has in place. 74 At minimum, the applicant must address the elements of physical security, personnel security, and security related to
service providers employed by the carrier. 75 Questions representative of
those contained in the minimum requirements include those related to
the presence of internal security controls, the applicant's code of conduct
with respect to security violations, and self-perceived weaknesses in security processes. 76 The U.S. Customs Service may verify any representa77
tions made by the applicant carrier/importer.
c.

Execute Agreement to Participate

Prior to a highway carrier or importer's acceptance into the FAST Program, designated officials within the company must execute an agreement
with the U.S. Customs Service to voluntarily participate in C-TPAT. In
executing the agreement to participate, the applicant must agree to seventeen listed terms, including: (1) establishing a company policy requiring
managers, supervisors, and employees to fully cooperate with Customs
officials and other law enforcement organizations; (2) ensuring that all
documentation submitted for shipped cargo be complete and include a
system to verify seal numbers, weights, and cargo received;
and (3) pro78
viding cargo/conveyance movement data to Customs.
71. U.S. Customs Service, Security QuestionnaireC-TPAT Partnersin Protection (PIP)
-U.S./Canada Highway Carrier, available at http://www.customs.ustreas.gov/xp/

cgov/import/commercial enforcement/ctpat/fast/us canada/highway-carriers/fast_
app-questions.xml (last visited Apr. 13, 2004) [hereinafter Security Questionnaire].
72. See U.S. Customs Service, Security Recommendations Customs Trade Partnership
Against Terrorism (C-TPAT) Partners in Protection (PIP)- U.S./Canada Highway
Carrier, available at http://www.customs.ustreas.gov/xp/cgov/import/commercial_
enforcement/ctpat /fast/ uscanada/ highway -carriers/hwy-security.recommenda
tions.xml (last visited Apr. 13, 2004) [hereinafter Security Recommendations].
73. Id.
74. CarrierApplication Process, supra note 67, at 6.
75. Id.
76. See Security Questionnaire,supra note 71.
77. Id.
78. U.S. Customs Service, Agreement to Voluntarily Participatein C-TPAT- Northern
Border Highway Carrier,available at http://www.customs.gov/xp/cgov/import/com
mercial enforcement / ctpat / fast / highway - carriers / fast _ voluntary - participate.
xml (last visited Apr. 13, 2004) [hereinafter Agreement to Voluntarily Participate].
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Commercial Driver Program

In order to use the FAST program, the driver of a vehicle operated by
or for a FAST participating carrier or importer must have a valid FAST
commercial driver identification card. 79 Commercial drivers from both
the United States and Canada submit a single application form, which,
once approved, results in the driver being issued an identification card
that is accepted by Customs officials of both countries.8 0 The technology
of the card is such that, upon the driver's card being scanned at a border
crossing, the previously taken digital photograph and biographical infor81
mation of the driver is displayed to the Customs officer.
3.

Pre-Arrival Processing System

The Pre-Arrival Processing System (PAPS) of the U.S. Custom Service
uses barcode technology to expedite eligible cargo on U.S. bound commercial vehicles. While the merchandise is still in Canada, the carrier
affixes a unique barcode label to both the invoice and truck manifest.8 2
This information is then transmitted by fax to a Customs broker in the
United States who enters the shipment into the Customs computer system. When the truck arrives at the border inspection point, the Customs
inspector scans the manifest barcode and accesses detailed information
regarding the shipment.8 3 Unless physical examination of the cargo is
needed, the truck is released for passage into the United States.84
D.

CANADIAN COMPONENTS OF

FAST

While the U.S. components for FAST participation apply to those highway carriers and importers dealing with goods entering the United States,
some of the same requirements apply to those applicants dealing with
goods bound for Canada. For example, all applicants for FAST participation must provide detailed information relating to their previous business
operation and must complete the security questionnaire described
above. 85 Additionally, both United States-bound and Canada-bound
commercial drivers must possess a valid FAST commercial driver identification card. 86 However, importers or carriers of Canada-bound ship87
ments are subject to some slightly different or additional requirements.
79. CarrierApplication Process, supra note 67, at 6.
80. U.S. Customs Service, U.SlCanada FAST Commercial Driver Program, available
at http://www.customs.ustreas.gov/xp/cgov/import/commercialenforcement/ctpat/

fast/uscanada/cd-program/fast-commercial.xml (last visited Apr. 13, 2004).
81.

U.S. Customs Service, FAST Free and Secure Trade, available at http://www.taco.
ca/FASTIntroduction_Letter_10_02.pdf (last visited Apr. 13, 2004).
82. U.S. Customs Service, Pre Arrival Processing System (PAPS), available at http://

www. customs. ustreas. gov/ ImageCache /cgov/content/ import/commericial -5fen
83.
84.
85.
86.
87.

forcement/ctpatl/fast/paps_2epdflv2/paps.pdf (last visited Apr. 13, 2004).
Id.
Id.
CarrierApplication Process, supra note 67, at 4-6.
Id. at 5.
See generally id.
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These Canada specific requirements are described below.
1.

Partners In Protection

The Partners In Protection (PIP) program, administered by the CCRA,
is essentially the Canadian counterpart to the U.S. C-TPAT program.
Highway carriers and importers of Canada-bound merchandise must be
accepted in the PIP program in order to be eligible to participate in
FAST.88 Entry into the PIP program by a carrier or importer is a declaration on the part of the carrier or importer that they are committed to
acting as a partner with the CCRA to protect Canadian society and to
facilitate legitimate trade.8 9
One of the first steps in becoming a partner with the CCRA under the
PIP program is the execution of a memorandum of understanding
(MOU) between the applicant importer/carrier and the Canadian Minister of National Revenue. 90 The MOU, which is signed by both a representative of CCRA and a designated official of the applicant carrier/
importer, contains a number of general and specific commitments that
are agreed upon by both parties. The stated purpose of the MOU is "to
establish a partnership between the two parties to strengthen efforts to
enhance border security, combat organized crime and terrorism, increase
awareness of Customs compliance issues, and to help detect and prevent
contraband smuggling in accordance with the Partners in Protection program." 91 Under the headings of "Enhanced Security," "Information Exchange," and "Awareness Sessions," the applicant importer/carrier agrees
to develop and maintain adequate security measures for cargo and facilities and to cooperate with the CCRA in its mission of enhanced border
security. 92 The CCRA, through the execution of the MOU, makes a
commitment to the applicant importer/carrier to facilitate awareness sessions on indicators of suspicious cross-border activities or security violations. 93 The CCRA also documents its understanding that the applicant
importer/carrier's prime responsibility is to engage in business, not to act
as a law enforcement body. 94 However, the MOU does acknowledge that
the CCRA will take the applicant's participation in PIP under considera95
tion when conducting cargo examinations and determining risk.
88. Canada Customs and Revenue Agency, Partnersin Protection (PIP),at http://www.

ccra-adrc.gc.ca/customs/generallenforcement/partnersmenu-e.html
Jan. 15, 2001).

(last updated

89. Id.
90. CarrierApplication Process,supra note 67, at app. I (sample format document of

Memorandum of Understanding to Enhance Border Security and to Suppress
Contraband Smuggling).
91. Id
92. See id.

93. Id.
94. Id.
95. Id.
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Customs Self Assessment

Importers/carriers of both United States-bound and Canada-bound
shipments must complete the previously described security questionnaire
in order to participate in FAST. However, the CCRA requires those importers/carriers handling Canada-bound shipments to also complete the
Customs Self Assessment (CSA). 96 While the CSA does involve security
issues to some extent, the main focus of the program is on accounting and
97
payment processes for tariffs/duties on goods imported into Canada.
In order to be eligible to participate in the CSA, importers and carriers
must have a two-year history of actively importing goods into Canada,
must be without contraband violations or major commercial infractions,
and must provide documentation by senior management that proper
commercial processes, Customs interfaces, and audit trails exist in the
business's books and records. 98 Eligible applicants undergo a three-part
application/approval process that is summarized below.
a. Risk Assessment
The CCRA evaluates the applicant's key business activities, products it
imports, and corporate risk management policies. 99 Importers may be
required to submit their most recent audited financial statement. 1°° Carriers must give detailed information relating to their security measures in
place for freight facilities and personnel policies. 10 1
b.

Books, Records and Business Systems
Importers and carriers must demonstrate that their books, records, and
business systems have the appropriate controls, linkages, and audit trails
required for the CSA program.' 0 2 Applicants must illustrate a walkthrough of a Canada-bound shipment, sample documents, and linkages
for each step in the shipping process, and demonstrate how CSA ship10 3
ments, customers, and drivers will be identified.
c. Client Undertaking Document
In addition to providing a list of their U.S. vendors and the names of all
owner-operators used to ship CSA freight into Canada, applicant importers/carriers may also be asked to execute a Client Undertaking document,
outlining the roles and duties of the importer/carrier. 0 4 The Client Un96. See id. at 4.
97. See Canada Border Services Agency, The Customs Self Assessment Program,available at http://www.cbsa-asfc.gc.ca/import/csa/assessment-e.html (last updated Feb.
2, 2004).
98. Id.
99. Id. at pt. I.
100. Id.

101. Id.
102. Id. at pt. II.
103. Id.
104. Id. at pt. Il1.
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dertaking documents may also detail agreed-upon accounting and payment time frames for tariffs/duties on imported goods, and reference
possible penalties for non-compliance.10 5
The CSA program will permit approved importers and carriers (and
their registered commercial drivers) to access a streamlined border clearance option for CSA approved goods. 10 6 Also, upon CSA approval, importers and carriers will glean the benefit of an efficient accounting and
payment process: it is anticipated that CSA approval will end the need for
importers to maintain separate Customs processes. Instead, CSA approved importers/carriers can
use their own business systems to meet
07
their Customs obligations.'
E. NEXUS
A significant number of workers, students, and tourists commute between the United States and Canada on a daily basis, further adding to
the trade relationship between the two countries. Of the 200 million border crossings between the United States and Canada each year, commercial vehicles account for 13.5 million; the remainder of the crossings
consist of passenger vehicles. 10 8 Besides the previously mentioned students and tourists, workers in the medical field and the automotive industry also represent a large number of people who commute between the
United States and Canada.' 0 9 Normally, drivers and passengers of these
vehicles are subject to individual questioning, by either United States or
Canada Customs officials, each time they cross the border.
Under the new NEXUS program, commuters submit an application
and undergo a background check by the governments of both the United
States and Canada. The applicant is then scheduled for a personal interview, fingerprinted, and photographed. 1 0 Upon acceptance into the program, the commuter is given an identifying decal for their vehicle and an
identification card. Enrolled commuters can then use special lanes at
border crossing checkpoints. 1 1' At the Customs booth, the commuter's
identification card is checked by the Customs officer both visually and
electronically." 2 Under normal circumstances, the commuter is then
waved through the checkpoint, thus avoiding the delays of questioning. 113
Americans bringing purchases back into the United States for their personal use can use the designated NEXUS lane and orally declare their
purchases to a Customs officer; however, Canadians bringing goods back
105. Id.

106. Id. 1 1.
107. Id.
108. Judy Holland, Truck Express Lanes Due at Border, SEAr'rLE POST-INTELLIGENCER, Dec. 7, 2002, at B1; Border Policy Post September 11, supra note 6.
109. Tom Greenwood, Canada, U.S. Offer Express Toll Lanes, DETROrr NEWS, Jan. 2,
2003, at 6C.

110. Id.
111. Id.
112. Id.

113. Id.
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home are required to complete a Traveler Declaration Card.1 1 4 NEXUS
lanes will initially be opened at the Ambassador Bridge, the Windsor
Tunnel, and at border crossings along the British Columbia-Washington
state border. 115 The application process is anticipated to take approximately six weeks.11 6 Interest in the program has been high, with 20,000
applications received as of June 2002.117
III.

IMPLEMENTATION AND PROGRESS

A.

ASSEMBLING ALL OF THE COMPONENTS

When all of the previously described (and acronym-laden) components
of the FAST program are assembled and placed into operation, the mix
of technology and intergovernmental coordination should have the following result on a typical United States-bound truck shipment. First, a
shipment of low-risk designated cargo is ordered by a C-TPAT registered
importer in the United States. The cargo is then loaded by a C-TPAT
registered carrier at a Canadian facility where the cargo information, as
well as information that identifies the carrier, is reduced to a bar code
affixed to the transporting truck. 118 Next, corresponding information is
transmitted to the appropriate border crossing in advance of the truck's
arrival.1 19 When the truck approaches the United States entry point, the
driver chooses the specially designated FAST lanes. Transponders placed
at the FAST lane will read the bar coded information and display relevant
shipment and carrier information on a computer screen monitored by a
Customs inspector. 120 The truck's driver will then display his Commer-

cial Driver's card, which is read by a transponder, displaying driver information on the same computer screen.1 2 1 Barring any specific concerns of
the Customs inspector, the driver and his cargo are then waved
through.122
B.

ANTICIPATED BENEFITS AND IMPROVEMENTS

Beyond reducing the rate of physical examinations of cargo at the border, a number of less obvious benefits are anticipated because of the
FAST program. 12 3 Due to the program's reliance on compatible technol114. Id.
115. Id.; Nora Jones, U.S., Canada to Add NEXUS Lane at Erie/Buffalo Bridges, DAILY
RECORD OF ROCHESTER, Nov. 12, 2002.

116. Id.
117. CBC News, New Technology Helps Drivers Avoid Border Delays (June 27, 2002),
available at http://www.cbc.ca/cgi-bin/templates/print.cgi?/2002/06/27/driving-bc
020627.
118. See Kathleen Millar, FAST Processingat the Border, U.S. CUSTOMS TODAY (Oct.

2002), available at http://www.customs.ustreas.gov/xp/CustomsToday/2002/Octo

ber/fast.xml.
119. Id.

120. Id.
121. Id.
122. See generally id.
123. White House Press Release, supra note 65.

2004]

U.S. - CANADA SMART BORDER ACTION PLAN

411

ogy and electronic data protocols, greater certainty of Customs clearance
124
of trans-border shipments and reduced compliance costs are expected.
The standardization of technology between importers, manufacturers,
and Customs translates into fewer corrections and fewer Customs fines
and penalties. 12 5 Those involved in the design of the FAST program also
believe the program will create and encourage a dedicated group of compliance account managers and Customs employees who will be responsible for constructing and preserving crucial client partnerships and
26
monitoring compliance.'
C.

ONE YEAR STATUS REPORT

One year after the signing of the Smart Border Declaration and the
thirty-point Action Plan, the initiative is well under way. As of December 2002, designated FAST lanes were operational at three of the busiest
border crossings (Detroit, Michigan/Windsor, Ontario; Port Huron, Michigan/ Sarnia, Ontario; and Buffalo, New York/Fort Erie, Ontario).127 In
early 2003, the FAST program will be extended to additional border
crossings, including Buffalo, New York/Queenston, Ontario; Champlain,
New York/Lacolle, Quebec; and Blaine, Washington/Douglas, British Columbia. 128 At its current stage, the FAST program now expedites commercial trucks representing more than 40 percent of the trade between
29
the United States and Canada.
The one year anniversary of the Smart Border Declaration and Action
Plan was marked by additional developments. In a one-year status report
issued by Governor Ridge and Deputy Prime Minister Manley, progress
was noted in a number of different areas other than FAST lane expansion.' 30 For example, both countries have agreed to obtain private sector
input into the Smart Border process by inviting private participation to an
annual shared border meeting, and to create a "binational border modeling unit" to maximize the use of modem technology, further improving
the efficiency of new investments in infrastructure. 1 3 1 Additional cooperation was pledged in the area of streamlining driver participation in smart
card programs, including security screening of drivers transporting dan124.
125.
126.
127.

See id.
See Millar, supra note 118.
See id.
Press Release, U.S. Department of State, U.S. Customs Opens Trade FAST Lanes
at U.S.-Canadian Border (Dec. 23, 2002), availableat http://www.usinfo.state.gov/
topical/pol/terror/02123002.htm [hereinafter U.S. Department of State Press
Release].
128. Id.; White House Press Release, supra note 65.
129. U.S. Department of State Press Release, supra note 127.
130. Press Release, Canada Department of Foreign Affairs and International Trade,
Governor Ridge and Deputy Prime Minister Manley Issue One-Year Status Report on the Smart Border Action Plan (Dec. 6, 2002), available at http://www.dfaitmaeci .gc.ca/can - am/menu -en.asp ? print= 1&act'=v&mid= l&cat = 10&did = 1671
[hereinafter One-Year Status Report].
131. Id.
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13 2
gerous goods across the U.S.-Canadian border.
Advancements were also noted in each of the thirty points of the Action Plan. Progress within those points previously discussed (identified
below by the number assigned under the Action plan) included:
(1) Biometric Identifiers: Agreements to develop common standards
for biometrics to be used were reached, as well as an agreement "to
adopt interoperable and compatible technology to read [such] biometrics." 133
Evaluation of iris-scanning technology is being
conducted;
(14) Harmonized Commercial Processing: FAST lane crossings were
established at six high volume border crossings (as previously detailed). Work is underway to align
all other Customs processes for
134

commercial shipments by 2005;

(15) Clearance Away From Border: Analysis is being conducted on
the potential benefits of operating small or large shared facilities in
either the United States orCanada. The legal challenges presented
by Customs inspections for 35
one country taking place in the other
country are being explored;
(16) Joint Facilities: Pending the outcome of the above studies, the
United States and Canada have agreed to consider twelve locations
(in Maine, Vermont, North 136
Dakota, Montana, Washington, and
Idaho) for joint use facilities;
(17) Customs Data: In March 2003, an agreement is scheduled to be
signed concerning the information
that must be exchanged under the
137
NAFTA rules of origin.
D.

INFRASTRUCTURE IMPROVEMENTS

Both Canada and the United States have allocated substantial funding
to make improvements to the border-crossing infrastructure. While the
following examples are far from inclusive, they are representative of a
number of improvement efforts under way by both countries.
Canada is evaluating a proposed $600 million plan to convert a 1.5 mile
long rail tunnel near the Ambassador Bridge into a border crossing devoted solely for trucks.1 38 Canada's Strategic Highway Infrastructure
Program has earmarked $65 million over the next three years to fund
eleven projects in their Border Crossing Transportation Initiatives in British Colombia.1 39 Further, Ontario and Ottawa have each contributed
$150 million to make infrastructure improvements aimed at reducing con132. Id.
133. Id. at no. 1.
134. Id. at no. 14.

135. Id. at no. 15.
136. Id. at no. 16.
137.
138.

Id. at no. 17.
Windsor Border Needs Another Crossing Point, DETROrIr NEWS, Nov. 30, 2002, at

6D.
139.

Government of Canadaand the Province of British Columbia Contribute$30.4 Million for Border Crossing TransportationInitiatives in B.C., CANADIAN CORP. NEWS
WIRE, Nov. 19, 2002.
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gestion at the Windsor gateway. 140 Canada and Quebec have appropriated over $75 million to further develop the Champlain-Lacolle border
crossing, with the State41of New York contributing $6 million to the same
infrastructure project.
On the other side of the border, the U.S. Transportation Equity Act for
the 21st Century has appropriated $140 million per year, during 2001
through 2003, to provide funding to states for planning, designing, and
constructing corridors of national significance. 1 42 Also, President Bush
announced plans to seek a 33 percent increase in funding for border enforcement agencies, such as the U.S. Customs Service and Border
1 43
Patrol.
IV.

INDUSTRY REACTION
Though generally viewed as positive, the sweeping changes proposed
by the Smart Border Declaration and the FAST program have not been
without some controversy. The main concerns appear to be fear of a redundant, bureaucratic application of the programs, the costs involved,
and the issues related to the compatibility of technology.
Response to the FAST program by the American Trucking Association
(ATA) has been positive. Shortly after the announcement of the FAST
program, the ATA issued a press release agreeing that the program would
enable motor carriers in the United States and Canada to more efficiently
move cargo across the border. 144 While the ATA expressed concern in a
subsequent press release about the eighty dollar fee to be charged for a
commercial driver card, which is only valid for two years, the ATA appears to be essentially supportive of the Smart Border Declaration and
145
the FAST program.
The Canadian counterpart to the ATA, the Canadian Trucking Alliance (CTA), has been more vocal in expressing concerns about the FAST
program. Noting a lack of coordination between Canada and United
States agencies involved in Customs and security issues, the CTA expressed concern over the overlapping measures and programs being undertaken by these agencies. 146 The CTA noted that four Canadian
agencies were involved in developing some form of commercial driver
140. McCarten, supra note 37.
141. See Border Lines; A Roundup of North American News, REED BUSINESS INFORMATION U.S., at 21 (Sept. 1, 2002).
142. Federal Highway Administation Office, U.S. Department of Transportation, TEA21 TransportationEquity Act for the 21st Century: Fact Sheet, at http://www.fhwa.

dot.gov/tea2l/factsheets/border.htm (last visited Apr. 13, 2004).
143. See Sergio Bustos, Bush Seeking Boost In Border Funding, GANNETT NEWS SERvicE, Feb. 4, 2003, available at http://www.uwsa.com.

It should be noted that the
U.S. Customs Service and the U.S. Border Patrol are being consolidated with sev-

eral other federal agencies into the Homeland Security Department.
144. See Freight Congestion, supra note 5.
145. Id; Press Release, Canadian Trucking Alliance, Canadian Trucking Alliance and
American Trucking Associations Concerned Over FAST Truck Driver Registration Fee (Sept. 20, 2002), available at http://www.cantruck.com/f-whatsnew-ehtml.
146. Border Policy Post September 11, supra note 6.
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registration, and the FAST program's commercial driver identification
card was viewed as yet another such registration card.1 47 Of particular
concern to the CTA was the importance of making sure government border programs, such as FAST, are developed with the input and validation
of the trucking industry. 148 The CTA cautioned that costly or lengthy
technological re-engineering should be referred to bilateral working
groups. 149 The CTA is also concerned with the pre-shipping notification
components of FAST, and its impact on just-in-time shipping. 150 The
CTA claims that requiring importers to electronically transmit shipment
information hours in advance of the shipment's arrival at the border
would be extremely problematic for the North American supply chain.' 51
Further, it is the CTA's contention that the expense involved in acquiring
the technology required for the new system may drive smaller carriers out
of business. 152
One additional issue identified with the FAST program (specifically the
voluntary participation in the C-TPAT or PIP portions) is whether or not
participation is truly voluntary. While discussion of the issue is beyond
the scope of this paper, at least one consulting firm has raised the question of whether a carrier who declines to participate in the C-TPAT or
PIP programs would then be considered high risk and subject to increased inspections and longer wait times.1 53
V.

CONCLUSION

The Smart Border Action Plan and the FAST program, with its bi-national components, represent significant steps towards reducing bordercrossing delays for commercial carriers and the downstream effects of
such delays. Progress in getting the busiest border crossing points on line
with FAST and/or NEXUS has been promising, and it is anticipated that
additional border crossings will be FAST or NEXUS capable within the
near future. Assuming that adequate resources are devoted to ensuring
that carriers and importers fulfill their obligations under the C-TPAT,
PIP, and/or CSA agreements, supply chain security should be maintained
or perhaps even improved. The financial impact on small or medium
sized carriers due to purchasing the equipment and technology required
for participation in the program is a concern, but one could argue that if a
147. Id.; see generally Website of Texas State Senator Eliot Shapleigh, at http://www.
shapleigh.orgfTransportation.pdf (last visited Apr. 13, 2004). "Currently, a total of
104 Federal agencies have trade-related missions. As a result, a single international shipment can require as many as 40 different government paper forms." Id.

22.

148. Border Policy Post September 11, supra note 6.
149. Id.
150. Trucking Chief Says Latest U.S. Security Measure Would Harm Just-In-Time Inventory Systems, Trade, CANADA NEWS WIRE, Jan. 22, 2003, available at http://www.
newswire.ca/releases/January2003/22/c2423.html.
151. Id.
152. Id.
153. Border Delays, supra note 35.
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sufficient number of carriers participate in the program and thus reduce
the backlog at the borders, those carriers who opted not to make the
technology investment would be in no worse position than they were
prior to the FAST program.
As pointed out by the CTA and by U.S. government officials, the most
critical factor to the success of the Smart Border Plan and the FAST program will be the synthesis of technology, and, more importantly, the active collaboration between representatives of the affected industries and
154
those governmental agencies charged with administering the programs.
The historical strength of the trade relationship between the United
States and Canada, coupled with the sheer number of dollars at stake,
seem to point to the success of these initiatives.

154. See U.S. Customs Service, Remarks of U.S. Customs Commissioner Robert C.
Bonner: U.S. Customs Trade Symposium 2002 (Nov. 21, 2002), available at http://
www.customs.ustreas.gov/xp/cgov/newsroom/commissioner/speeches-statements/
nov212002.xml.
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